DRAFT PSA	NOCECO 10MW BASELOAD CSP	ANNEX A
POWER SUPPLY AGREEMENT 
BETWEEN NEGROS OCCIDENTAL ELECTRIC COOPERATIVE (NOCECO)
AND (WINNING BIDDER)

This Power Supply Agreement (“Agreement”) is entered into by and between:

NEGROS OCCIDENTAL ELECTRIC COOPERATIVE (NOCECO) an electric cooperative organized and existing under Philippine laws, with principal office at Sitio Naga, Kabankalan City, Negros Occidental, Philippines, represented herein by its Board President, (Name), (herein referred to as the “NOCECO”

and

WINNING BIDDER, a _______ organized and existing under Philippine laws, with principal office at ________________, represented herein by its (Position/Job Title), (Name), (herein referred to as the “SELLER”)

RECITALS

WHEREAS,  NOCECO is an electric cooperative (“EC”) with a legislative franchise to operate and maintain an electric distribution system in the Municipalities of Pulupandan, Valladolid, San Enrique, Pontevedra, Hinigaran, La Castellana, Moises Padilla, Isabela, Binalbagan, Ilog, Candoni, Cauayan, Hinoba-an and Cities of Sipalay, Kabankalan, Himamaylan and La Carlota, in the province of Negros Occidental; and is further mandated to provide a reliable power supply for consumers in its franchise area in the least cost manner;

WHEREAS, NOCECO is in need of additional power requirements to cater to the growing demand requirement from its consumers;

WHEREAS, under Department of Energy (DOE) Department Circular 2018-02-003,  and Department Circular 2021-09-0030, ECs, like the NOCECO, shall have their procurement of Power Supply Agreements undergo Competitive Selection Process (CSP) in a manner provided through the circulars – in the form of public bidding, which shall be spearheaded and managed by an independent Third Party Bids and Awards Committee;

WHEREAS, in the conducted CSP, after careful deliberation and analysis, SELLER was proclaimed as the Winning Bidder;

WHEREAS, SELLER is the owner and operator of (number of units), (technology) located in (location);

WHEREAS, pursuant to the aforesaid recommendation of its Management, the Board of Directors of the NOCECO, passed Resolution No. _________ which approved the procurement of 10 MW Baseload which had undergone CSP in accordance with DOE DC 2018-02-003 and DOE DC 2021-09-0030;

NOW THEREFORE, the Parties hereby agree as follows:


ARTICLE I
DEFINITION OF TERMS AND INTERPRETATION

References in the Agreement to the terms or phrases below shall have the meanings as set forth in this Article. In the event of a conflict between the information in this Article and any more specific provision of the Agreement, the more specific provision shall control.  


1.1	Definitions.  In this Agreement:

“Agreement” means this Power Supply Agreement (PSA)  including each of the Schedules attached hereto, and any amendments hereof.

“Ancillary Services” shall have the meaning as defined in the Grid Code and the WESM Rules.

“Applicable Requirements”  means any and all applicable laws, regulations, codes, directives, judgments, decrees, orders or interpretations of any court, arbitrator or Governmental Authority, and any valid waivers, exemptions, variances, permits, licenses, authorizations, orders, consents or conditions of or from, in any such case, any Governmental Authority or court or other entity having jurisdiction  over the performance of the obligations of each Party to be performed hereunder, including all consents, licenses, registrations, concessions and permits required to be issued pursuant thereto by any Governmental Authority in connection with any of the transactions contemplated hereby.

“Billing Month” means the period commencing on the first hour of the twenty sixth (26th) day of a calendar month and ending on the last hour of the twenty fifth (25th) day of the next calendar month.  In the case of the first Billing Month of the Cooperation Period, “Billing Month” means the period commencing on the first day of the Cooperation Period and ending upon the last hour of the twenty fifth (25th) day of the current calendar month (or the next calendar month if the Cooperation Period commenced on or after the 26th of  the current  calendar month), and in the case of the last Billing Month of the Cooperation Period, “Billing Month” means the period commencing immediately after the preceding Billing Month and ending upon the reading of the electricity meters at the end of the Cooperation Period.

“Contracted Capacity” shall mean a capacity of Ten (10) MW reserved by the SELLER for the NOCECO for the duration of the Cooperation Period.

“Cooperation Period” means the period of fifteen (15) years commencing on the Initial Delivery Date and ending on the fiftenth (15th) year anniversary of such commencement date.

“DGS” or “Daily Generation Schedule” means the hourly schedule of capacity required by the NOCECO to be delivered by SELLER starting from 0100 hours to 2400 hours in the form contained in Schedule 7. 
 
“Delivery Points” means the physical point(s) at which NOCECO receives power from SELLER where billing meters to measure electric energy flowing to the NOCECO’s electric system are installed as described in Schedule 3.

“Effective Date” means the date of execution of this Agreement.

“Electricity Fees” means the electricity fees payable by NOCECO to SELLER as provided in Schedule 4

“ERC” means the Energy Regulatory Commission created pursuant to Republic Act No. 9136, otherwise known as the Electric Power Industry Reform Act of 2001.

“Force Majeure” shall have the meaning ascribed to it in Article 5.1.

“Good Industry Practices” means those nationally recognized practices, methods, standards and acts engaged in or approved by the majority of the power generation industry in the Philippines in effect at the time. 

“Governmental Authority” means the Republic of the Philippines or any national, regional, provincial, municipal or other political subdivision thereof, and any department, ministry, instrumentality, agency, corporation or commission under the direct or indirect control or supervision of the Republic of the Philippines or any political subdivision thereof; provided however, that for purposes of this Agreement, NOCECO shall not be considered a Governmental Authority.   

“Governmental Permits” means any permit, license, agreement, order, certificate, franchise, registration, filing, authorization, consent or other approval issued by or filed with any Governmental Authority. 

“Grid Code” means the Grid Code of the Philippines, including any amendments and implementing rules thereof. 

“Initial Delivery Date” means the date when the SELLER commences delivering the contract energy to NOCECO under this Agreement. 

“kW”  means kilowatt.

“kWh” means kilowatt hour.

“kV”  means kilovolt. 

“MW” means megawatt.

“Minimum Contracted Energy” means the minimum total monthly energy committed to be delivered by SELLER to NOCECO and committed to be taken and paid by the NOCECO at all Delivery Points, as reflected in Schedule 1.

“Pesos” and the sign “PHP” means the lawful and official currency of the Republic of the Philippines.

“Power Plant” means the (unit), (technology) owned by the SELLER located at (location).

“Transaction” shall have the meaning assigned to it in Article 2.1 of this Agreement.

“Termination Notice” means a written notice, revocable only with the consent of both Parties, clearly stating that it is a notice of termination of this Agreement, issued by the relevant Party in accordance with and pursuant to Articles 5.7 and 9 or in other provisions of this Agreement providing for such termination notice specifying in reasonable detail the NOCECO Default, SELLER Default or other event giving rise to such termination notice.

“T-Bill Rate” means, in respect of any day for which interest based on such rate is being calculated under this Agreement, the rate per annum at which Philippine Treasury Bills with term of ninety-one (91) days (or if no such bill with a term of 91 days is issued, then such bill which is issued having the term nearest 91 days) were issued by the Philippine Government on the regular auction date immediately  preceding such day or, if there were no Treasury Bills issued on such date, on the day immediately preceding such regular auction day;  provided that if, for thirty (30) days  no Philippine Treasury Bills are issued, the “Treasury Bill Rate” shall mean the alternative rate of interest that may be agreed between SELLER and NOCECO at such time or, in the absence of agreement, the rate per annum certified by SELLER to be its effective cost of borrowing at such time.

“NGCP” means the National Grid Corporation of the Philippines, the concessionaire of the National Transmission Corporation which succeeded to the electrical transmission functions and responsibilities of National Power Corporation under Republic Act No. 9136 and/or the NOCECO or Concessionaire referred to in Republic Act No. 9136.

“WESM” means the Wholesale Electricity Spot Market in the Visayas Grid. 

“WESM Rules” means the rules that govern the administration and operation of the WESM.



ARTICLE 2
THE TRANSACTION

2.1	Transaction.  The transaction shall consist of the supply of electricity by the SELLER to the NOCECO, and the purchase by the NOCECO of electricity from the SELLER, under the terms of this Agreement for the duration of the Cooperation Period (“Transaction”).

2.2	Responsibilities of SELLER.  In addition to its other responsibilities herein:

2.2.1	SELLER shall supply and deliver electricity to NOCECO from the Power Plant during the Cooperation Period in accordance with the terms and conditions of this Agreement; provided that, SELLER shall not be obligated to deliver electricity hereunder following the date on which a Termination Notice is validly issued by the SELLER pursuant to a NOCECO Default.

2.2.2	SELLER shall comply with all Applicable Requirements in force from time to time during the term hereof required for the performance of its obligations hereunder.
 
2.2.3	SELLER shall provide all necessary and reasonable assistance to NOCECO in its application for approval of this Agreement before the ERC. NOCECO and SELLER shall file with the ERC the joint application for the approval of the PSA in accordance with ERC Rules within eight (8) calendar days after confirmation of the Notice of Award. The SELLER shall make the necessary adjustments in accordance with the directive of the ERC. The SELLER shall provide for the legal services of the joint application, with full support from NOCECO.

2.2.4	Downward adjustment in the rates, as approved by the ERC shall not be a ground for the termination of the contract and NOCECO shall not be made to shoulder the incremental difference.

2.3	Responsibilities of NOCECO.  In addition to its other responsibilities herein:

2.3.1	NOCECO shall purchase the electricity to be generated by the SELLER from the Power Plant throughout the duration of the Cooperation Period and subject to the terms and conditions of this Agreement.

2.3.2	NOCECO shall provide support and assistance to SELLER necessary for SELLER to comply with its obligations under this Agreement.

2.3.3	NOCECO shall comply with all Applicable Requirements in force from time to time during the term hereof required for the performance of its obligations hereunder.

2.3.4	NOCECO and SELLER shall file with the ERC the joint application for the approval of the PSA in accordance with ERC Rules in eight (8) calendar days after confirmation of the Notice of Award. The Power SELLER shall make the necessary adjustments in accordance with the directive of the ERC. The SELLER shall provide for the legal services of the joint application, with full support from NOCECO.

2.3.5	Downward adjustment in the rates, as approved by the ERC shall not be a ground for the termination of the contract and NOCECO shall not be made to shoulder the incremental difference.

2.4	Cooperation.

2.4.1	The Parties shall mutually collaborate and cooperate with each other and act in good faith in order to achieve the objectives of this Agreement.

Throughout the duration of the contract, authorized representatives of NOCECO and the SELLER shall meet not later than the first billing period of the 5th and 10th year of the contract period to discuss any concern arising from the implementation of the contract to ensure that arrangements between Parties proceed on a mutually satisfactory basis.

During the meeting, both parties shall discuss if the contract terms are still fair, reasonable, acceptable, and applicable to the prevailing market situation for the rest of the contract duration. If there is a significant change in circumstances that would impact the performance or profitability of this Agreement, either party may request a renegotiation of the terms and conditions of this Agreement. Such a request shall be made in writing and delivered to the other party, specifying the nature of the change in circumstances, and proposing alternative terms and conditions. The parties shall then engage in good faith negotiations to attempt to agree on mutually acceptable alternative terms and conditions.





ARTICLE 3
SUPPLY AND PURCHASE OF ELECTRICITY

3.1	Supply of Electricity.  SELLER shall make available to NOCECO the Contracted Capacity from the Power Plant throughout the duration of the Cooperation Period.  The Parties agree that the SELLER shall have no obligation to supply more than the Contracted Capacity to NOCECO.  

NOCECO shall submit to SELLER the week–ahead and day-ahead Daily Generation Schedule (DGS) as set out in Schedule 7.  NOCECO shall purchase and SELLER shall supply, for each Billing Month, the Minimum Contracted Energy in accordance with Schedule 1 

3.2	Purchase of Electricity. NOCECO shall purchase at least the Contracted Energy from the Power Plant throughout the duration of the Cooperation Period.    

3.3	Nomination and Dispatch Procedures.  The Parties agree that the nomination and dispatch procedures shall be in accordance with Schedule 5. 

3.4	Start of Supply of Electricity. The supply of electricity by SELLER and acceptance by NOCECO shall start no later than the Initial Delivery Date which shall mark the beginning of the Cooperation Period or such earlier date as the Parties may mutually agree upon in writing, and the satisfaction of the conditions precedent provided under Article 8.  
		
3.5	Delivery Points.  Electric power will be directly delivered to the Delivery Points as set forth in Schedule 3.

3.6 	Outage.

3.6.1	The SELLER will be allowed outages for a contract year not exceeding to:

i. Scheduled Outages: 480 hours/year
ii. Scheduled outages shall be provided by the SELLER as determined by the grid System Operator.
iii. Unscheduled Outages: 240 hours/year
iv. No carry-over of Outage allowance (OA) to any subsequent contract year.
v. No crediting of OA from scheduled to unscheduled and vice versa.
vi. The penalty clause should be determined based on the EC-approved timeline of the scheduled outage.
vii. On unscheduled outage, delay on return to service per predetermined timeline by the EC and power provider must also have a penalty clause notwithstanding on replacement power.

3.6.2	Replacement Power

	The SELLER shall be responsible for providing replacement power in the following cases, except for Force Majeure Events:

a. During any delay of the Start of Delivery of Supply; and
b. When its power plant is on scheduled or unscheduled outage to ensure continuity of supply in compliance with the cooperation period.

The cost of the replacement power should either be the actual price of the replacement power or the prevailing WESM Rate but shall in no case exceed the ERC-approved tariff rate.  Replacement power shall be the obligation of the SELLER. In the event of failure by the SELLER to provide the replacement power, NOCECO shall be allowed to source the replacement power at the SELLER’s expense. Replacement power shall not exceed four (4) years if the plant is not available from the date of deliver, otherwise, the same shall be a ground for termination of the Contract.
	
3.7	Reduction in Contracted Capacity.  NOCECO shall be entitled to a reduction in its Contracted Capacity as a result of the transfer of any of the NOCECO’s customers to another SELLER as an effect of the implementation of Retail Competition and Open Access (RCOA), and any other issuances by the Philippine government in which NOCECO is obliged to comply. This shall be imposed upon written application by the NOCECO to the SELLER at least thirty (30) days prior to such reduction. Contracted capacity will be adjusted in proportion to all contracted volume and capacity from all SELLERs. Revision of monthly minimum energy off-take shall be undertaken by both parties.

In the event that any of the NOCECO’s customers ceases operations, NOCECO shall be allowed a reduction in the Contracted Capacity to the extent of the aforesaid locator’s contribution to the total Contracted Capacity contracted by the NOCECO under this Agreement, provided that such reduction shall be distributed by the NOCECO proportionately among all its SELLERs of electricity. 

3.8	Settlement.   Settlement procedures between the NOCECO and the SELLER shall be in accordance with Schedule 6.  




ARTICLE 4
FEES

4.1	Electricity Fees.  NOCECO shall pay Electricity Fees to SELLER in accordance with Schedule 4. 

4.2	Payment Procedure.  SELLER shall deliver to NOCECO, within ten (10) working days after the end of each Billing Month, an invoice in respect of Electricity Fees payable for the previous Billing Month.  The due dates for such invoice shall be on the 25th calendar day of the following month. If the 25th day of the following falls on holidays and weekends, the payment shall be made on the next working day. All payments shall be made by NOCECO to SELLER in Pesos as calculated under the applicable sub-Schedules in Schedule 4 not later than 11:00 a.m. Philippine time, in immediately available funds on the day when payment is due to such account(s) as SELLER may notify NOCECO in writing from time to time. 

In making the payments hereunder, NOCECO shall, together with each payment, provide the SELLER with the application of the payments being made, certified by its Finance Manager, indicating therein the amounts paid for Electricity Fees. Said notice will be the basis of the SELLER in allocating payments herein made by the NOCECO and in the absence of the same, the SELLER may allocate the payment made by the NOCECO in any such way that the SELLER may deem fit and such allocation shall be final and binding upon the NOCECO. 

All official receipts for electric energy supply during a billing period and/or any billings for other charges cover by this Agreement due to SELLER shall be serve upon NOCECO within five (5) days after receipt of payments.

4.3	Payments Free and Clear.  All payments made by NOCECO hereunder shall be made free and clear of and without any deductions for or on account of any set-off, counterclaim, tax or otherwise.  In the event NOCECO is prohibited by law from making payments hereunder free from deduction or withholding, then NOCECO shall pay such additional amounts to SELLER as may be necessary in order that the actual  amount received by SELLER after deduction or withholding (and after  the payment of any additional taxes or other charges due as a consequence of the payment  of such additional amounts) shall equal  the amount that would have been received by SELLER if such deduction or withholding had not been required. Payments by NOCECO to SELLER supported by Certificate of Taxes Withheld in the name of the SELLER with the correct amount of tax withheld shall be considered payment free and clear.

4.4	Billing Disputes.  If NOCECO disputes any invoice, it shall so inform SELLER in writing within ten (10) calendar days from receipt of such invoice.  The NOCECO must specify the disputed items in the invoice.  If the dispute is not resolved by the due date, NOCECO shall pay the undisputed amount on or before such due date and the disputed amount shall be resolved within fourteen (14) calendar days after due date for such invoice.  In case the dispute is not resolved in fourteen (14) calendar days, then Article 12 shall apply.   It is understood that any dispute of the invoice under Article 4.5 shall be made in good faith. 
		
4.5	Taxes. 

(a) NOCECO shall be liable for and pay (i) any taxes, fees, charges, levies and imposts imposed or assessed by any Governmental Authority on or in connection with the purchase and sale of electricity and/or payments due to SELLER hereunder, and (ii) any new taxes, fees, charges, levies and imposts (including any increase in the rate or amount thereof after the date hereof but excluding taxes referred to in Section 4.6(b) below) imposed on SELLER after the date hereof in connection with the performance by SELLER of its obligations pursuant to this Agreement.  Such payments shall be made as and when required pursuant to applicable laws in effect from time to time.

(b) Each Party shall be liable for their respective income taxes. 

4.6	Prompt Payment Discount.
	(Provision depends upon the Seller.)


ARTICLE 5
FORCE MAJEURE

5.1 	Force Majeure.

a. Force Majeure events may include without limitation:

(i) Earthquake
(ii) Typhoon
(iii) Flood
(iv) Landslide
(v) Fire
(vi) Pandemic


b. The Party that is prevented by Force majeure from carrying out, in whole or part, its obligations shall always attempt to remedy the Force Majeure with all reasonable dispatch.
c. The SELLER shall provide Emergency procedures and provide a contingency plan if a Force Majeure occurs.
d. NOCECO shall not be required to make payments for any of the following:

(i) Unavailable contract Capacity; and
(ii) A capacity that it cannot accept, including transmission line limitation/outages.

5.2	Effect of Force Majeure. Neither Party shall be liable for any failure or delay in the performance of its obligations under the contract in case of, but only to the extent caused by, any event of Force Majeure; provided, that the relief granted by this provision shall be available only if and to the extent the Party claiming relief has and continues to take all steps reasonably within its control to mitigate the effects of such Force Majeure event, and in no event shall late payment or non- payment of money due be excused. 

5.3	Procedure to Invoke Force Majeure.  The Party seeking to rely on an event of Force Majeure to excuse failure or delay in the performance of its obligations pursuant to this provision shall notify the other Party as soon as reasonably possible of the nature of Force Majeure claimed and the extent to which the Force Majeure claimed affects the Party’s obligation under the contract, and such Party shall resume the performance of its obligations as soon as reasonably possible after the event of Force Majeure no longer exists.
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During Force Majeure, the actual metered quantity shall be applied. Penalties on the off-taker shall not be imposed.

5.4	Extension of Cooperation Period.  If any event of Force Majeure occurs during the Cooperation Period, the Cooperation Period may be extended by a period of time equal to the period of time for which performance is excused as a result of the event of Force Majeure.

5.5	Consultation.  The Parties will consult with each other and take all reasonable steps to minimize the losses of either Party resulting from Force Majeure.

5.6	Emergency.  Notwithstanding any other provision of this Agreement to the contrary, in the case of any situation in which, in the reasonable opinion of SELLER, it would be dangerous to continue to provide electricity to NOCECO in accordance with the terms and conditions of this Agreement, SELLER shall, if it would not be reasonably practicable under the relevant circumstances to obtain the prior approval of NOCECO, act unilaterally to take preventive and corrective actions in response to such situation in accordance with Good Industry Practices.  

	SELLER shall notify NOCECO as soon as reasonably practicable, following the occurrence of such situation, of any action taken or to be taken pursuant to this Section and the reasons thereof. 

5.7	Termination Due to Prolonged Force Majeure.   Either Party may terminate this Agreement upon delivery of a Termination Notice at least thirty (30) days to the effectivity of the termination if an event of Force Majeure occurs during the Cooperation Period that prevents NOCECO from receiving or SELLER from delivering electricity at the Delivery Points for a period in excess of six (6) consecutive months.


ARTICLE 6
PENALTIES

6.1	Party in default shall bear the Liquidated Damages. The following penalties, among others, shall be imposed for non-adherence to provisions of the PSA such as:

i. Forfeiture of Performance Bond
ii. Payment of Cost of foregone revenue and surcharges
iii. Unilateral termination of Contract
iv. Payment of Legal/ Litigation fees
v. Power Supplier shall be blocklisted

If the SELLER fails to deliver  the 10 MW Baseload upon effectivity of the Contract and NOCECO secures an alternative supply, the cost of the power shall be at the expense of the Power Supplier. 

Suppose during any contract year, the actual outage incurred by the SELLER exceeds the allowable outages. In that case, the NOCECO shall procure power supply at the SELLER’s own cost to satisfy the contracted capacity and shall indemnify NOCECO if SELLER fails to deliver power.

Suppose the SELLER fails to perform its material obligation to supply contracted capacity to NOCECO for one (1) year. In that case, NOCECO shall have the right, by written notice, to terminate the Contract. By such, NOCECO shall require settlement of liquidated damages.

No penalty shall be imposed on the off-taker if there is a reduction of energy purchased due to the implementation of Open Access (RCOA). 


ARTICLE 7
CONFIDENTIALITY

7.1	NOCECO and SELLER agrees that all information and documents (whether financial, technical or otherwise) obtained by it or its agents from SELLER or NOCECO or from its agents’ inspections, which have been classified in writing by either NOCECO or SELLER as confidential, shall be kept confidential and shall not be disclosed to any other person or entity without the prior written approval of SELLER or NOCECO, as the case may be.

7.2	This Article 7 shall not apply to:

(i) disclosures as may be required  by law or by a judicial decree or order, or as required by the laws and regulations of any agency including disclosures required by any laws and regulations of the Philippines or otherwise, relating to the sale and/or exchange of securities;

(ii) disclosures made by SELLER to its affiliates or related companies, lenders, professional advisors, employees, agents or authorized representatives;

(iii) disclosures made by NOCECO to its lenders, professional advisors, employees, agents or authorized representatives; and

(iv) disclosures made to persons, firms, organizations or institutions that are already participating in  or with whom either Party is discussing a potential participation in the Transaction, including any existing or proposed contractors, export credit agencies, lender or prospective lenders and their professional advisors.

7.3	The provisions contained in this Article 7 shall survive the termination or expiration of this Agreement.



ARTICLE 8
CONDITIONS PRECEDENT

8.1	NOCECO Conditions Precedent.  It shall be a condition precedent to the performance by the NOCECO of its obligations hereunder that all the following documents are supplied by the SELLER, unless submission thereof is waived by the NOCECO:

(a) copies of the SEC Certificate of Registration, Articles of Incorporation and By-Laws of the SELLER, each duly certified by the corporate secretary of the SELLER; 

(b) copies of resolutions adopted by the Board of Directors of the SELLER authorizing the execution, delivery and performance by the SELLER of this Agreement and the transactions contemplated hereunder, duly certified by the corporate secretary of the SELLER and in form and substance reasonably satisfactory to the NOCECO.

8.2	SELLER Conditions Precedent.  It shall be a condition precedent to the performance by the SELLER of its obligations hereunder that all the following documents are supplied by the NOCECO, unless their submission is waived by the SELLER:

(a) copies of the Original Charter, Certificate of Franchise or SEC Certificate of Registration, Articles of Incorporation or Cooperation and By-Laws of the NOCECO, each certified by the corporate secretary of the NOCECO; 

(b) copies of resolutions adopted by the Board of Directors of the NOCECO authorizing the execution, delivery and performance by the NOCECO of this Agreement and the transactions contemplated hereunder, certified by the corporate secretary of the NOCECO and in form and substance reasonably satisfactory to the SELLER.

8.3	In addition, it shall be a condition precedent for the obligations of the Parties herein that the ERC issue a provisional or final approval on the jointly applied Power Supply Agreement (PSA).

ARTICLE 9
GROUNDS FOR TERMINATION


9.1	NOCECO may terminate the Agreement by written notice to the SELLER in cases of:

i. Events of default;
ii. Non-occurrence of Commercial Operation Date after the four (4) years replacement power, in case of new plants;
iii. Expiration of cooperation period and/or Upon Mutual Agreement;
iv. Non-fulfillment of conditions for an effective date;
v. Events of Force Majeure; and
vi. When the SELLER fails to supply for a period of sixty (60) days for a reason wholly attributable to its fault and/or negligence, provided that the SELLER fails to take reasonable actions or remedies to solve its inability to deliver capacity and energy.

The SELLER may terminate the Agreement by written notice to the NOCECO when NOCECO:

a. Discontinue operations;
b. Declares bankruptcy; or
c. Any financial obligation of the Customer is not paid when due within any applicable grace period.



9.1.1   Procedure for NOCECO to Terminate

NOCECO shall send SELLER a Notice of Default after the lapse of the respective periods indicated above.  SELLER shall then have a period of ninety (90) days from its receipt of the Notice of Default to cure the SELLER’s Default.  If SELLER fails to cure the SELLER’s Default within the 90-day curing period, NOCECO may send SELLER a Termination Notice thereafter, and this Agreement shall be effectively terminated thirty (30) days from SELLER’s receipt of the Termination Notice.

9.2	The SELLER may terminate the Agreement by written notice to NOCECO when:

i. NOCECO Discontinue Operations
ii. NOCECO Declares bankruptcy; or
iii. Any financial obligation of NOCECO is not paid within any applicable grace period.
iv. After 1 year of cooperation period, SELLER has determined the existence of conditions that have an actual negative effect on the economic and financial operations of the SELLER which shall lead to bankruptcy if continued.


9.2.1	Procedure for SELLER to Terminate

For Article 9.2.i, 9.2.ii, and 9.2.iii, SELLER shall send NOCECO a Notice of Default after the lapse of the respective periods indicated above.  NOCECO shall then have thirty (30) days from its receipt of the Notice of Default to cure the NOCECO Default.  If NOCECO fails to cure the NOCECO’s Default within the 30-day curing period, SELLER may send NOCECO a Termination Notice thereafter, and this Agreement shall be effectively terminated thirty (30) days from NOCECO’s receipt of the Termination Notice.

For 9.2.iv., both Parties shall enter into good faith negotiations for ninety (90) calendar days upon receipt of Notice of Default, to come to an agreement that will mend the negative effect on the Transaction. If no agreement has been reached by both parties by the end of the 90th calendar day of the negotiation, the SELLER will continue to provide NOCECO with power for the next six (6) billing months before formally terminating the contract thru a Termination Notice with either Party having no liability to pay the termination fee.


ARTICLE 10
ASSIGNABILITY

The Parties may not sell, assign, novate or otherwise transfer its right and obligation under the Agreement without prior approval of the other Party which will not be unreasonably withheld by both Parties.

Contracts that will be affected due to non-renewal of a franchise shall be covered by NEA Regulatory Advisory No. 2021-003 in which the parties will have to come to an agreement on the transfer of contract for the affected electric cooperative.


ARTICLE 11
SECURITY DEPOSIT

11.1	Security Deposit shall not be required from NOCECO.



ARTICLE 12
NOTICES

12.1	Writing.  Each communication to be made hereunder shall be made in writing and, unless otherwise stated, may be sent through personal delivery, facsimile or first class mail or email.

12.2	Addresses.  Any communication, letter or document to be made or delivered by one Party to another pursuant to this Agreement shall be made or delivered to the other Party at the following address, or facsimile number:

For SELLER:

Name:	XXXXXXXX
Designation:	XXXXXXXXXX
Address:	XXXXXXXXXX
Telephone:	
Fax:	
Email address:	

	
For NOCECO:

Name:	MR. ELBERT L. MAGBATO	
Designation:	Chairman
Address:	
Telephone:	
Fax:	
Email address:	

or such address, or facsimile number notified by the Party to the other Party by giving not less than fifteen (15) days notice of such change of address or number, and shall be deemed to have been made or delivered (i) in the case of any communication made by mail, when left at that address or otherwise received by the addressee; and (ii) in the case of any communication made by facsimile, when a legible copy of such communication has been received.


ARTICLE 13
VALUE-ADDED SERVICES

SELLER shall make available to NOCECO non-power services which are design to improve the relibility of supply of electricity to NOCECO, and NOCECO’s operation, and to address the heigthened demands for power rate reduction and security of power supply, including the sharing of knowledge and information pertaining to power industry as outline in Schedule 8. (Collectively, the “Value-Added Services”).


ARTICLE 14
DISPUTE RESOLUTION

13.1	Regular Meetings.  Throughout the term of this Agreement, authorized representatives of NOCECO and SELLER shall meet regularly every four (4) months during the rest of the Cooperation Period to discuss any concern arising from the implementation of the Agreement to ensure that arrangements between Parties proceed on a mutually satisfactory basis.

13.2	Amicable Settlement.  The Parties agree that in the event that there is any dispute, controversy, claim or difference between them arising out of or relating to this Agreement, or the breach thereof, or in the interpretation of any of the provisions hereof, they shall meet and endeavor to resolve such dispute by discussion between them; failing such resolution, the Chief Executives of NOCECO and SELLER shall meet to resolve such dispute or difference.  If the Chief Executives are unable to resolve the dispute or difference within fourteen (14) days from their initial meeting, then either Party may initiate the appropriate action in a court of competent jurisdiction, subject to the provisions of Article 15.


ARTICLE 15
JURISDICTION

The Parties agree to submit to the exclusive jurisdiction of the ERC for the hearing and determination of any action or proceeding arising out of or in connection with this Agreement, to the exclusion of all other courts and tribunals.


ARTICLE 15
GOVERNING LAW

This Agreement shall be governed by and construed in accordance with the laws of the Republic of the Philippines.


ARTICLE 16
MISCELLANEOUS

16.1	Entire Agreement.	This Agreement and its Schedules supersede any previous agreements, arrangements or representations between the Parties with respect to the Transaction, whether oral or written, in respect of the subject matter hereof  and shall constitute the entire Agreement between the Parties in relation thereto.  

16.2	Separability Clause.  If any provision or part of this Agreement is declared invalid by competent courts, the other provisions or parts not so declared shall not thereby be affected or impaired.  In the event any provision of this Agreement is declared invalid, the Parties shall meet in good faith to agree, to the fullest allowed by law, on a substitute provision that would most closely approximate the intention of the invalid provision, and amend this Agreement accordingly.

16.3	Remedies.  Unless otherwise provided, the remedies under this Agreement shall be cumulative and not exclusive, and the exercise of one remedy shall not exclude the exercise or shall not be construed as a waiver of the right to exercise the other remedies.

16.4	Amendments.  No changes or modifications of this Agreement shall be effective unless in writing signed by both Parties.



IN WITNESS WHEREOF, the Parties hereto have signed this Agreement on the date abovementioned.





NEGROS OCCIDENTAL ELECTRIC COOPERATIVE                      	(SELLER)
By: Name								By: Name
Designation								Designation






Signed in the Presence of:



ENGR. RAY V. BUSTAMANTE				(NAME FROM SELLER)		
General Manager						Designation
ACKNOWLEDGMENT


REPUBLIC OF THE PHILIPPINES)
CITY OF _____________________	) S.S.



BEFORE ME, a Notary Public for and in the City of _______________, this _____________ 2023 personally appeared the following: 


Name					 Passport No. 		 Date & Place Issued


(SELLER)		


known to me and to me known, or who were identified by me through competent evidence of identity, to be the same persons who executed the foregoing Electric Power Purchase Agreement consisting of ____ pages including this page where the acknowledgment is written and they acknowledged to me that the same is their free and voluntary act and deed and that of the corporations they respectively represent.

WITNESS MY HAND AND SEAL on the date and place hereinabove mentioned.






									NOTARY PUBLIC






Doc. No. ____;
Page No. ____;
Book No. ____;
Series of 2023.




















ACKNOWLEDGMENT


REPUBLIC OF THE PHILIPPINES)
CITY OF _____________________	) S.S.



BEFORE ME, a Notary Public for and in the City of _______________, this _____________ 2023 personally appeared the following: 


Name					 Passport No. 		 Date & Place Issued

(NOCECO)



known to me and to me known, or who were identified by me through competent evidence of identity, to be the same persons who executed the foregoing Electric Power Purchase Agreement consisting of ____ pages including this page where the acknowledgment is written and they acknowledged to me that the same is their free and voluntary act and deed and that of the corporations they respectively represent.

WITNESS MY HAND AND SEAL on the date and place hereinabove mentioned.






									NOTARY PUBLIC






Doc. No. ____;
Page No. ____;
Book No. ____;
Series of 2023.




















SCHEDULE 1
CAPACITY AND MINIMUM CONTRACTED ENERGY




























































SCHEDULE 2
MEASUREMENT AND RECORDING OF ELECTRICITY

1. 	Billing Meter Location
	
Power delivered by SELLER to the NOCECO shall be measured at the Delivery Points. 

2. 	Meter Ownership and Maintenance

	The Billing Meters are owned by NGCP or the Metering Service Provider (MSP) accredited by ERC and shall be maintained by NGCP unless a third party metering provider identified and accredited by the ERC will be allowed by the SELLER and the NOCECO to supply the billing meters.

	The Meters at the NOCECO’s substation/s are also owned by the NGCP. Such billing meter shall be able to record the hourly consumption of the NOCECO and shall conform with the metering accuracy class set forth under the Grid Code.

3. 	Other Metering Devices

	SELLER or NOCECO, at its own expense, may install such other standard metering devices for counter-checking purposes as it may deem necessary subject to the approval of NGCP or the MSP.

4. 	Meter Tests

	The Billing Meters shall be tested by the ERC prior to installation and recalibrated at regular intervals based on the Commission’s schedule.  Other tests may be conducted at any reasonable time upon request by either Party, at the requiring Party’s expense. Billing Meter test results conducted by ERC shall be deemed final.

5. 	Billing Meter Accuracy

	Metering equipment used for billing purposes found to be inaccurate shall be repaired, adjusted, calibrated or replaced if necessary, such that the accuracy of said equipment shall be within two percent (2%).  Adjustment shall be made in Electricity Fees for the metering inaccuracy, and any provable erroneous past billing, only for the Billing Month in which the adjustment is made and the Billing Month immediately preceding the Billing Month in which the adjustment is made, except when such Billing Meter inaccuracy is due to actual fraud by one of the Parties.

	During the period when the Billing Meters are taken out of service for testing and calibration as mutually agreed, the basis for measuring electricity delivered to NOCECO shall be the computation of the calibrator for unrecorded consumption based on data acquired during calibration.

6. 	Meter Seals and Inspection

	The Billing Meters shall be sealed by the ERC and the seals shall be broken only when the meters are tested pursuant to Section 4 of this Schedule 2.  SELLER and NOCECO shall be given reasonable notice of such occasions and shall have the right to have their representatives present.  The obligation to seal the Billing Meters shall be with the ERC and Meter Supplier.  Meter seals shall be installed in the presence of representatives of ERC, NOCECO and SELLER. 










SCHEDULE 3
DELIVERY POINTS


Delivery point shall be at the high side of the SELLER’S substation at the Power Plant where the billing meter/s of NGCP shall be installed and such other delivery points as may be agreed upon by NOCECO and SELLER.

            





















































SCHEDULE 4
ELECTRICITY FEES

(To be filled up)































•	Specify formula for base fee adjustment affected by factors such as CPI, FOREX & Escalation due to fuel degradation & others.
•	No indexation or escalation on Capital Recovery Fee (CRF).
•	Fixed O&M shall be indexed in the Philippines Peso.
•	Variable O&M fees shall be indexed on FOREX and Philippine CPI.
•	Fossil Fuel is passed on charge based on actual market price but limited to guaranteed fuel rate per Li/kWh.
•	Lube Oil is based on local market price Li/kWh.
•	For RE, CRF can be indexed to average FOREX during the construction period.
•	Present Levelized cost of electricity for the duration of the Contract
•	For existing plants, the total bid amount for the CRF and the Fixed O&M shall not exceed Php 1.50/kWh
•	The variable O&M cost shall be based on actual expenses 
•	Fuel cost shall be based actual cost
•	Annual escalation only, beginning on the first day of the year 2 of the contract until year 15. Indicate escalated rate in Php/kWh to be in effect until next escalation date. In no case shall the rate increase exceed more than 2.50% in price level for local components, and 2.11% in price level for foreign components, and 3.00% for foreign exchange based on the prior year’s rate.



SCHEDULE 5
DISPATCH PROTOCOL


A.	NOCECO

1.	NOCECO shall submit its day-ahead nomination two (2) days before the relevant trading day and the week-ahead nomination eight (8) days before the relevant trading week. The hourly nominations for both week-ahead and day-ahead Daily Generation Schedule shall not exceed the Contracted Capacity shall reasonably conform to the typical daily load profile submitted. The total of the energy quantities nominated by the NOCECO in the DGS submitted for any given month shall not be less than the Minimum Contracted Energy nominated by the NOCECO in Schedule 1.

2.	NOCECO may submit revisions to the submitted nominations on a day-ahead or week-ahead basis. Such revisions shall, in case of day-ahead projections be notified to the SELLER before 4:00PM of the day before the relevant trading day or such other time as the SELLER sees reasonable and confirmed in writing by the NOCECO and in case of week-ahead projections at least three (3) days before the relevant trading week.

3.	In the event that NOCECO fails to submit its day-ahead nomination, SELLER shall consider the corresponding day of the relevant week-ahead nominations as the final day-ahead nomination for that trading day. If there is no week-ahead nomination submitted for the relevant week the latest week-ahead nomination shall be used in determining the final day-ahead nomination.

B.	SELLER

1.	SELLER shall confirm to NOCECO receipt of the day-ahead nomination and in  case no day-ahead nomination was submitted, the nomination based from the week-ahead projection as set out above.

2.	SELLER shall comply with all applicable requirements of the WESM Rules.





























SCHEDULE 6
SETTLEMENT



1.	The Submitted DGS shall be the basis for the settlement of the NOCECO with the SELLER subject to undelivered power and Force Majeure events for the relevant Billing Month. In case the total DGS for any month is less than the Minimum Contracted Energy nominated by the NOCECO in Schedule 1, the DGS shall be the basis for settlement.

2.	If the actual energy offtake of NOCECO exceeds the nominated quantity in any trading interval, NOCECO shall settle the nominated quantity according to the payment terms of this Agreement and the excess deemed taken from the spot market and shall be for the account of the NOCECO and paid by the NOCECO to the Market Operator.

3.	If, for reasons other than is allowed under the contract, the actual energy offtake is less than the nominated quantity under the DGS in any trading interval, the nominated quantity under the DGS is deemed taken and NOCECO shall settle for the entire nominated quantity in accordance with the terms of this Agreement. The NOCECO may in accordance with the WESM Rules, claim reimbursement for the amount paid on such shortfall from the Market Operator.

4.	If, for reasons other than is allowed under this Agreement, the actual energy supplied by SELLER in any trading interval is less than the nominated quantity for that trading interval and NOCECO is able to receive the full nominated quantity for that trading interval then NOCECO shall settle for the full nominated quantity in accordance with the terms of this Agreement and SELLER shall pay the Market Operator for the difference in the quantity delivered by the SELLER and nominated quantity in accordance with the WESM Rules.

5. 	NOCECO shall not be required to make payments for any capacity that is unavailable, and capacity that it cannot accept.
































SCHEDULE 7
DGS SAMPLE FORMAT

DAY AHEAD

NOCECO: NEGROS OCCIDENTAL ELECTRIC COOPERATIVE
NOCECO ADDRESS:  ____________________________________

To: XXXXXX 		
Date:__________

Day ahead load schedule and energy generation 

TIME	MW
12:01 – 1:00 AM	
1:01 – 2:00 AM	
2:01 – 3:00 AM	
3:01 – 4:00 AM	
4:01 – 5:00 AM	
5:01 – 6:00 AM	
6:01 – 7:00 AM	
7:01 – 8:00 AM	
8:01 – 9:00 AM	
9:01 – 10:00 AM	
10:01 – 11:00 AM	
11:01 – 12:00 NN	
12:01 – 1:00 PM	
1:01 – 2:00 PM	
2:01 – 3:00 PM	
3:01 – 4:00 PM	
4:01 – 5:00 PM	
5:01 – 6:00 PM	
6:01 – 7:00 PM	
7:01 – 8:00 PM	
8:01 – 9:00 PM	
9:01 – 10:00 PM	
10:01 – 11:00 PM	
11:01 – 12:00 MN	

Prepared by: ___________________			Noted: _________________
         NOCECO Accountable Person			Responsible Manager
 





















WEEK AHEAD

NOCECO: NEGROS OCCIDENTAL ELECTRIC COOPERATIVE
NOCECO ADDRESS:  

To: XXXXX	
Inclusive Date:__________

Week ahead load schedule and energy generation 

TIME	SAT	SUN	MON	TUES	WED	THURS	FRI
12:01 – 1:00 AM							
1:01 – 2:00 AM							
2:01 – 3:00 AM							
3:01 – 4:00 AM							
4:01 – 5:00 AM							
5:01 – 6:00 AM							
6:01 – 7:00 AM							
7:01 – 8:00 AM							
8:01 – 9:00 AM							
9:01 – 10:00 AM							
10:01 – 11:00 AM							
11:01 – 12:00 NN							
12:01 – 1:00 PM							
1:01 – 2:00 PM							
2:01 – 3:00 PM							
3:01 – 4:00 PM							
4:01 – 5:00 PM							
5:01 – 6:00 PM							
6:01 – 7:00 PM							
7:01 – 8:00 PM							
8:01 – 9:00 PM							
9:01 – 10:00 PM							
10:01 – 11:00 PM							
11:01 – 12:00 MN							


Prepared by: ___________________			Noted: _________________
NOCECO Accountable Person				Responsible Manager























SCHEDULE 8
VALUE-ADDED SERVICES


